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MR. ROONEY: Good afternoon. M nane is Bil
Rooney. And |I'm Chair of the Antitrust Committee of
the Bar. It's ny pleasure to welconme you this
afternoon. The Antitrust Committee is pleased to be
able to provide the venue for today's FTC workshop on
nmerger renmedi es, as another in a happy coll aboration
with the FTC, in particular the northeast region of the
FTC, over recent years.

Wth that, | would like to turn the program
over to Barbara Anthony who is the Director of the
Nort heast Region, who will introduce sone of the panel
and today's program

MS. ANTHONY: Thank you very nuch. Good
af t ernoon, good norning everyone. | guess it's at this
poi nt technically afternoon. |'m Barbara Anthony, the
Regi onal Director of the Northeast Regional office of
the FTC.

And it's a pleasure to welconme you all. And |
want to start off by thanking you very much for com ng
out today, for comng to this renmedi es speak out, as it
were, and being willing to nake a formal presentation
or participate in the discussion with remarks or
comment s about the discussion that is going to take
pl ace.

We very much appreciate your willingness to
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partici pate because frankly, we could not do it unless
you all cane and unl ess the organi zed Bar was willing
to cone out and to talk with us publicly about issues
t hat concern you and issues that you would |like to see
us address. So we thank you very nuch for doing that.

I know a nunber of you were here several nonths
ago when we hosted the best practices nmerger workshop,

whi ch was al so co-
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be turning it over to ny friend and col | eague from
Washi ngton the Assistant Director of the Conpliance
O fice in the Bureau of Conpetition, Dan Ducore.

And Dan wi Il introduce of rest of our friends
and col | eagues.

MR. DUCORE: |'Il say this later. What we are
going to do today is listen. So you shouldn't feel
intimdated by the nunber of people here. W' re not
goi ng to say nuch

Let me start by thanking on behalf of Joe
Si nons, the bureau and Tim Muris on the Conm ssion.
want to thank Bill Rooney, the New York City Bar
Antitrust and Trade Regul ation Commttee for
co-sponsoring this workshop, for providing the venue
and the refreshnments. We appreciate that.

Al'so | want to thank Barbara and Susan Raitt,
and ot her people fromthe New York Regional, Northeast
Regi onal office for all their work in getting this
organi zed, getting the word out, e-nmails and other
things, to have such a good turn out. And I want to
thank all of you people who both are going to present
views and ot her people who may react to views
present ed, and anybody who has taken the time and
effort to be here today.

In addition to Barbara and nyself |'m Dan
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Ducore, I'"'malso -- I"mgoing left to right Christina
Perez, an attorney in one of the nerger divisions in

t he Bureau of Conpetition, Mary Col eman, Deputy
Director in the Bureau of Econom cs in Washi ngton,
Harol d Saltzman an econom st with the Bureau of
Economi cs Phil Broyles, the Assistant Director for one
of the nerger divisions in the Bureau of Conpetition.
And al so, there is Susan Raitt, fromthe Northeast

Regi onal office. She did a |ot of background work

pul ling this together.

Naom Licker, fromny office who we have,
worked a | ot on getting the nmessage out in terns of
frequently asked questions, did a lot of the work on
the divestiture study that was published a few years
ago, and is becom ng whether she will admt it or not,
an expert on nerger renedies.

The June workshop was a good start for the
di scussion we're trying to have about what works and
what could be inproved in the area of nerger renedies
or nmerger negotiations.

The consents that we work on we're really not
tal ki ng about litigated orders or the Conm ssion, where
the Comm ssion makes its decision whether there is a
vi ol ati on on an order.

The results fromthe first workshop have been
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The underlying position of -- 1'll put out so
you can understand the context, is that we understand
that the parties in specific negotiations are
frequently going to di sagree about the specifics of a
particular remedy. And that is just the nature of the
beast, when you settle a potential antitrust case.

But with that understanding and with the
under st andi ng that our job at the agency is mainly to
assure, once we decide there is a problem and once we
agree to try to settle, that that settlenent m nimzes
the risks to consuners that the remedy will fail.

That is our going in position. But nonetheless, |I'm
sure that there are things we have done that could be
done perhaps differently or better perhaps, and minly,
what we want to hear about are suggestions for

i nproving, getting to a remedy that gets our goal net,
but perhaps can reduce the cost and tinme and noney to

t he parties.

Sone peopl e have al ready expressed an interest
in presenting views. And | get the sense that the fair
anount of that may be in the context of supernmarket
di vestitures.

It is not the agenda for today's session. But
| think it's probably appropriate that that nay be the

focus of a lot of the remarks, because those kinds of
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cases raise issues |like mx and match and cl ean sweep,
just to use colloquial phrases that get handed around
at tinmes.

Al so rai se the question of our use of up front
buyers, use of crown jewels, orders to hold separate,
i ssues about third party rights, and all those
aspects.

Al'l of those issues that can come up in a
mer ger cases, frequently come up in supermarket merger
cases. So | think it's appropriate that as | expect,
sonme of the remarks will be directed at those kinds of
cases. But | think it would be also useful to hear
about how ot her industries are different and may cal
for different treatnment and different assunptions on
our part when we go into negotiations; for exanple, are
pharmaceuti cal mergers different enough from ot her
ki nds of nmergers that they raise issues both in terns
of remedy and in ternms of del ayed negotiations and the
whol e remedy process should work. How do those
particul ar industries differ fromthe nore general
manuf acturing kind of industries that we
have a | ot of cases in, and what things m ght work in
one situation but perhaps don't work in another
situation so that we should be aware of that and not

make the sanme assunption when we go into a particul ar
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case.

That is really it. | don't have anything nore
to add, other than to say, that |I'm going to speak --
on behalf of the reporter I'mgoing to ask that you
identify yourself, speak clearly, and the reporter nmay

rem nd people if they forget to identify who they are.
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count says eight or nine people speaking, ten
m nutes each. Keep an eye on the clock, although we're
not required to be out of here at the strike of 1:30.

MR. CALDER: My nane is JimCalder. I'"mhere to
present, address on behalf of the comrents of the
Antitrust and Trade Regul ations of the City Bar and the
Associ ati on Bar.

My comments are going to be nore of a themati c,
conceptual nature. Joe Larson will be nore specific.

In putting together the witten subm ssion that
was nmade for this program there is | think an
underlying theme that nmay not be fully expressed, which
is, that there seens to be a di sconnect between the
basic thenme or purpose of antitrust which is faith in a
belief in the conpetitive process and conpetitive
mar kets and the renedi es process in nmerger cases. The
talisman for antitrust is that if markets are workably
conpetitive, the governnment and the rest of us don't
need to worry very much, because conpetition will work
its magic.

When it cones however, to divesting assets in a
merger case, it seens that we lose faith in the
conpetitive process. And it seens that we distrust an
auction process where the highest bidder wll

presumably be the best person to acquire the divested
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asset s.

And instead, there is a tendency for |awers
and econom sts to superinpose their views or sense, or
unscientific beliefs on the auction process. And it is
ironic indeed, | guess, that for antitrust |awers we
shoul d have this disconnect or |oss of faith in the
conpetitive process when it cones to divestiture
remedi es.

And it seens to, w thout sone real persuasive
evi dence, that the conpetitive process fails when it
cone to divestitures. We shouldn't give up on that
process, at |east in an auction context when we're
dealing with a nmerger situation

Now that theme is not a theme that underlies
every coment in the Bar Association's subm ssion. But
it's a thenme that underlies a number of them And I
t hought it inmportant to highlight it at the outset of
what will otherw se be very brief remarks.

In the subm ssion the commttee identified a
number of basic principles that we believe should guide
t he nerger remedi es process. The first is that the
remedi es process should be narrow and focused solely on
curing the anti-conpetitive evil that in the
conm ssion's view renders the nerger either illegal or

at | east of questionable |legality.
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Efforts should not be nmade as an aside. They
are in -- other parts of the world do use the renmedy
nmerger as a way to re-order or reorganize the market.

The renmedy should be Iimted and surgical in
scope to the extent possible so that only that which
infects the nerger is excised.

The second principle is that in |ooking at
merger renmedi es and divestitures in particular, a rule
of one hundred percent success is probably unrealistic
and to a great extent, counter-productive. In the
busi ness world as we all know, many, many mergers fail
Many acqui sitions of assets fail. It's the nature of
the conpetitive process that things fail, businesses

fail, plans fail. To inpose on a divestiture renedy
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1 side, we may be losing efficiencies in the basic deal

2 or in the deal that is before the Conm ssion.

3 Princi ple nunmber three is the notion of

4 forcing conpetitors to coll aborate as part of the

5 remedi es process. | think in an increasing number of

6 transactions there are provisions in consent decrees

7 requiring the parties to the deal to provi de assistance
8 to the buyer of the assets or business being divested.
9 Those buyers are now, in many cases, conpetitors of the
10 di vesting parties. And since when we wear our Section
11 1 hats, we counsel our clients to not talk to their

12 conpetitors or to have nuch if anything to do with them
13 seens both ironic and sonmewhat troubling, that we're

14 telling themthey are obligated to coll aborate with

15 their new conpetitors or with conpetitors who are

16 conpetitors of |long standi ng, but who have now bought
17 sonme of their assets.

18 Princi ple number four, the little guy should

19 not be excluded fromthe acquisition of divested assets
20 process. There has been a sense perhaps in particul ar
21 in supermarket mergers, but |I'mnot going to go there,

22 that smaller acquirers are disfavore heb02.5 0 TD 2 Th f,
25 -12 TD( ) TjOo -12 TD 0.3 2 not have There slegl
Tw j (0532. 525 TDTw aw Tw doyou2.5 0 9-12 TD ( ) Tj00O -12 TD 0.3 T9j 00
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smal | acquirers are as successful and in sone cases,
nore successful than | arge acquirers.

That being the case, to the extent there is
any concern about small acquirers, it would seemt hat
that concern is ill-founded. That woul d be especially
the case if in an auction, a small buyer w ns the
auction on the basis of price bid. |If a small acquirer
is prepared to put up a higher percentage of his
assets, to acquire the divested assets than a | arge
buyer, one would think that that is a signal by the
mar ket that that will be a commtted and an effective
acqui rer and operator of divested assets.

My |ast point then, I'll subside and yield to
Joe Larson, is the notion of information access. In
the divestiture study, one of the key findings that the
Commi ssi on made, was that when divestitures fail, it's
frequently a failure of the information process and
notably of the due diligence process. To the extent
that that is a real source of divestiture failure, it
woul d seemthat the way to fix that problem would not
be to engage in the practice of picking and choosing
buyers of divested assets or businesses, but rather to
| ook at the information and due diligence process
directly, and see what should be done to inprove that,

to elimnate the risk that the divestiture will fail.
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Wth that, | would like to thank you for your
time and attention. And I'll yield to Joe Larson.

MR. LARSON: Joe Larson, from Wachtell, Lipton
Rosen and Katz, on behalf of City Bar. | had a few
comments on specific renmedies that are addressed nore
fully in the short paper we submitted. | think
probably nost inportantly is the buyer up front concept
does nore to distort the renmedi es process than
probably any other provision. What it tends to do is
create a very strong incentive for parties to settle as
qui ckly as possible, identify a buyer as quickly as
possible, and it effectively nakes an auction inpossible,
because we just -- it would just sinply take too | ong.

I think it unnecessarily shortens the due diligence
process that a divestiture buyer nmay want to engage in.
Parties may be willing to give in return for |ess due
diligence, sinply allow the preferred divestiture buyer
to pay |l ess and assune greater risk, because again, the
parties are anxious to close their transaction.

In addition it also tends to exclude smal
buyers from the process because when advising clients,
it's the up front buyer that is likely to be npst
acceptable to the Comm ssion. The |arge buyer is the
buyer with brand name recognition. So the smaller

buyer tends to get pushed to the side, in the buyer up
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front context even though they may be willing to pay
nore eventually or whatnot again, with the hope of
speedi ng the process along. The crown jewel provision
is a punitive provision, and should be used as such,
preferably just in the instance of a denonstrable wong
doi ng on the part of the parties.

Alternatively, there are situations in which if
there is a creative or new divestiture remedy fromthe
mai n remedy, a crown jewel provision m ght nmake sense
as a back stop in case a new or creative solution w nds
up not wor ki ng.

The single buyer requirenent, especially in the
context of retail nergers, tends to exclude smaller
buyers from consi deration. And another inportant point
in terns of the single buyer requirenment or allow ng
mul ti ple buyers is, nmultiple buyers in a given market
may actually be far nore pro-conpetitive, nmediumto
| onger term to the extent it creates nmultiple
addi ti onal conpetitors with toe hold or perhaps even
stronger platfornms in the market from which they can
gr ow.

And finally on the hold separate provisions, it
would -- we would recomend consi dering noving up the
hol d separate concepts to earlier in the process, to

all ow parties to close on non problematic portions of
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the transaction, holding separate the potentially
probl emati c assets and allow ng the Conm ssion to
conduct its investigation of those, and ultimtely
reach its decision at that point, having held the
assets separate so that they are ready for divestiture
if need be.

| guess the one question we have is the
perception that a nunmber of these requirenents are
becom ng nore preferences again as opposed to being
i nposed as a matter of course or al nost automatically,
and wondering if there has been a change in the
Conmmi ssion's position in terns of requiring sone of
t hese provisions in consent decrees.

MR. DUCORE: I'Il answer that. | won't respond
to the other point. | think it was probably always an
over reaction to view those positions as requirenments,
things like buyer up front and all of those. But,
regardless | think it's true that it got viewed, that

position got viewed as an insistence and a
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particul ar case we really don't. And especially with
the up front buyers you | ook at some of the nore recent
consents where the agency has not been insisting on up
front buyers | think. So those -- again it's hard to
generalize for each case fromjust a few cases. But
there is a recognition if a business unit is being
di vested, it's something that has stood al one in the
past, it's nore likely to be able to -- it raises |ess
of the issues that would lead us to a buyer up front.

So, you're right. And the perception is we're
nore flexible. 1 think it is not a dangerous
perception for people to have that we're nore flexible,
al though | think people on our side would say whet her
peopl e recogni ze it or not, we always thought we were
willing to |listen on every case.

| don't have any batting order here. So if
soneone would |ike to volunteer and speak next or give
sone reaction to what was just said.

MS. BLUMKIN: Linda R Blunkin, partner with
Fried, Frank, Harris, Shriver. | just had a very few
points that | wanted to make. | guess first, | would
like to say that putting out the frequently asked
gquesti ons about merger consent order provisions |
t hought was a very useful way to communi cate what the

agency positions actually are, because sone of these
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have been shifting and evol ving over tine. And

peopl es’

experiences are so limted in ternms of the
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instead of in the fifteenth nonth of an investigation,
when obvi ously enornous resources on the private side
and on the FTC side have al ready been spent.

When | say that renedi es should be consi dered
very early on, | don't know that that necessarily
i nvol ves the participation of Dan and his col |l eagues.
It may or may not, dependi ng upon what the particul ar
remedy is that fol ks are thinking about. But the
concept of why are we doing this, where are we going
to end up, what can we do that m ght solve this
possi bl e problem that we're concerned about, is | think
a very useful exercise.

One of the things | have never really

understood al so, is the Conm ssion's reluctance at
| east in recent history to consider the fix it first
solution, to the same extent that the Justice
Depart nent does, because in transactions that | have
handl ed before DQJ, this has in appropriate cases been
a very efficient and sensi ble way of resol ving
situations at a very early moment. | don't know if it
has sonething to do with the institutional framework,
or history, or what. But | would urge nore
consideration of the potential for fix it first whether
it's by way of divestiture, |icensing or whatever nakes

sense in the context of a particular transaction.
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One thing also | noticed in | ooking at the
transcript of the June workshop, | think it was
sonet hing Christina said talking about third parties,
and the sense | think she said that she had gotten from
the private Bar when third party consents are required
in order for a renedy to be effective, that the third
parties are perceived as extortionists basically. And
what | would urge is a healthy skepticism about third
parties, but also a healthy skepticism about the
parties to the transacti on, and what they are saying
about the inpact that their choice of assets to divest
i s having on people who have sonetines been their
co-venturers, partners who have ongoi ng rel ati onshi ps
with them who are profoundly inpacted when they find
their -- even though they have -- they may have
contractual provisions saying that agreenents cannot be
assigned or transferred without their consent, that
they are then being told that obviously a consent order
t akes precedence over everything and they've
effectively lost their rights and | ost any ability to
direct their own future relationship with that bundle
of assets, or that business, or whatever it is that is
bei ng di vest ed.

That was basically all that | wanted to say,

t hank you.
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MS. PEREZ: | just want to put out there, when
' m negotiating consents, third party rights tend to
cone up not infrequently and they -- in ny experience |
have not found a way of being a part of this that is
hel pful to all sides. | tend to feel like I'"min the
m ddl e of the parties, the third parties, the FTC. And
I'"malways trying to come up with a way to bal ance al
of those interests.

Everyone has a valid point. And I never know
which way it goes. So what | would put out to the Bar
is if you have a solution when we get to this point,
pl ease bring it up to ne. I1'mopen to all points. At
this point, | just don't have a renedy to fix this
problem So we're open to suggestions.

MS. BLUWKIN: If I could pick up on that one. |
noticed at | east one of your recent orders, you have
i nposed a best efforts obligation on the parties to the
transaction to secure necessary consents identifying
quite specifically various contracts where consents are
required.

But, at least in the context of that one
experience, | don't feel that even though it was
obvi ous that sonebody at the Comm ssion was sensitive
to the issue they were trying, | don't know that the

parties to the transaction had really taken that best
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efforts obligation as seriously as one would |ike. And
t hen again, the question is, how someone at the
Conm ssion winds up trying to sort that out, dealing
with what best efforts nmeans in ternms of trying to deal
with this kind of issue and secure sonebody's consent.
| don't know. And | would be curious to know whet her
that kind of clause is sonething that is going to
become standard in the future, and if so, what
mechani smrealistically you could have to enforce it.
MR. DUCORE: Let ne comment on that |ast point.
| don't think we're going to be enanored of a best
efforts test as opposed to an absolute requirenent to
obtain rights, except in cases where there are other --
and I would have to go back and | ook at the orders
specifically but there may be cases where you know,
ot her protections are in place. |f that neverthel ess
doesn't play out, in other words, if third party rights
cannot be obtained, there is some other way to get at the
conpetitive renmedy we're trying to get, we're not going
to insist that you obtain third parties' rights and put
yoursel f perhaps in the position of being held up.
Nevert hel ess you' ve got to nake best efforts there
first. And then if that fails, this other nmechani sm
will trigger.

And | think, depending on the case, if that is
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a realistic, a conpetitively realistic renedy, we'l

certainly entertain that. But if it is sonmething where
a third party right is critical to the renmedy being

achi eved, we don't get enough in my view, if all we get
is a best efforts obligation, because you can nake best
efforts and the third party may want nore than that, we
start researching state | aw and what kind of reasonable

best efforts, we nmay not have a case under the |aw, but



26

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

t hensel ves.

MR. DUCORE: | woul d underscore what Chris Perez
says. Each one of these cases turns on a particular
contractual relationship we're tal king about and what
alternatives may be out there. And the parties are
obviously in the best positions to know that. So where
we get into these conversations they should not be shy,
and say, this is what we can do, this is what we cannot
do. This is where we m ght feel vulnerable if we have
to get a consent froma third party.

But this is something else that could actually
get you where you need to be FTC and you should
entertain that. We really need to hear that early so
we can conme to grips with it.

MR. BLOCH: Thank you. | just have a few issues
to tal k about very briefly. There has been sone
di scussion in this workshop and previ ous workshops
about various aspects of the Comm ssion's divestiture
policies. Mx and match, zero delta single buyer, up
front buyer. | think there is an over arching issue
that covers all of those policy questions, and that is
everybody shoul d know what the Comm ssion's policy is.
It should be a matter of public record, so that
everybody knows the rules of the gane. And once those

policies are adopted, the Conm ssion needs to nake sure
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that the staff is not sending conflicting signals to
the nerging parties or to would be buyers of the
di vestiture, which brings up the second point. There

are a nunber of instances in the up front buyers, the

up front buyers have already been nentioned today, that

somewhat in conflict with the ability of smaller would
be purchasers of the assets to be divested to get into
the game. So, the second point | raise is there nust
be changes in the nechanics, whether it's going to be
an up front buyer or it's going to be a buyer pursuant
to a final order, there nust be a mechani sm adopted by
the Conmm ssion that assures that all interested
purchasers of those assets have know edge of what the
assets are to be divested and have an equal
opportunity, regardless of their size, to enter the

bi ddi ng process.

Third point I would |like to deal with is
sonmewhat related to that. And it's the probl em of
all owi ng the asset divestiture transaction to close
before the public coment period is over.

Now, I will not attribute to the Comm ssion any
mal evol ent thought in doing that. This is especially
true in retail generally, grocery industry in
particular. There was an order entered into about two

years ago that ordered divestiture of a nunber of
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supermarkets. And the buyer, the up front buyer was

able to close on that transacti on,

before the comrent

period, is which is -- nowit's only thirty days. It
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there are circunstances that warrant that kind of an
approach, it m ght be appropriate. But | highly urge
you to consider the inpact that that kind of a renedy
can have on retail stores generally, and grocery stores
in particular.

And ny final point again, this is applicable
to grocery, we have today, the highest |evel of
concentration in the national market that we have ever
had. In 1993, the top five firnms represented seventeen
percent of supernmarket sales. By the year 2000, that
number had better than doubled to thirty-nine point
three percent. At the end of |ast year, it was over
forty percent, forty point four percent.

One of the reasons this is happening is that a
tremendous nunber of nergers of |arge supernarket
operators are analyzed only fromthe selling side.

Where do these people conpete and if necessary we'l]l

have sone stores dappoabr, the top five firms roD 0 427. nks yw
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only at the selling side of the conpetition, but |ook
at the buying side. What kind of problens can arise
when two chains nerge who don't conpete as sellers and
yet, that nerger gets probably early term nation from
the FTC, and you have all owed perhaps a chain to double
its size and double its purchasing clout with its
suppliers and further di sadvantage snmall er

conpetitors in the market.

We say this is a problemthat if it isn't faced
i mmedi ately the Conm ssion is going to |lose its
opportunity to prevent a market that is dom nated by a
hal f dozen or so chains and they will be selling all of
our groceries.

MR. DUCORE: Let ne ask a question -- two
gquestions. One is, since historically the way, whether
it's an up front buyer or a post order divestiture, the
way we have done it is to say to the parties, bring us
a buyer. If we're going to do things to -- | don't
want to weight the argunent, if we're going to give
smal ler firms, the | ess obvious buyers a better
opportunity, seens they have to change the mechanics of
even just that process of saying to the parties, bring
us sonebody. So that is question nunmber one.

And question nunber two, it sounds like you're

saying with this grocery market that buyers up front

For The Record, |Inc.
Wal dorf, Maryl and



31

© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

can't work because we're conpressing everything. And

t hen we have this comment period. It sounds |ike what
you're saying is, we have to have a post nerger, a post
order divestiture, in grocery cases so we can have this
process all play out.

If we do that, then | guess it's a question
number three, what do we need to do to protect
conpetition while that's all playing out?

MR. BLOCH: | know the question and it's a good
one. Nunber one, | don't contend that a buyer up front
can't work. You have a trade off and it is a reason
t he buyer up front got started in the first place,
bet ween getting a buyer quickly and getting the deal
closed or taking a little nore time, certainly nost of
the time is waiting to start shopping the assets until
after the divestiture order becones final.

And | think there is roomin the m ddle between
t hose polar extremes. And | think that the third
question, how do you do it, is by adopting sone
procedures that require the party under order or
who will be under order, to make sure that before the
buyer up front is chosen, that interested parties get
word of the asset package to be divested, and have a
chance to do a due diligence and to enter a bid on the

assets.
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t he assets has an opportunity to bid on them Is an
auction process for the goal that we're | ooking for
which is to have the anti-conpetitive be renedied, is

t hat process the best process. |Is that sonething we
shoul d be | ooking for so that work -- so there should
be a broad base and we should leave it for the parties
to assess, to go