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INTRODUCTION

Chairman Terry, Ranking Member Schakowsky, and Members of the Committee, | am
Richard Cleland, Assistant Directfor Advertising Practices ithe Federal Trade Commission’s
(FTC or Commission) Bureanf Consumer ProtectionThe Commission is pleased to have this
opportunity to provide informatioabout the actions we have taken over the past few years with
respect to concussion protecticlaims made for football helngeand other sports equipment.
Claims that implicate serious health concerespecially those potentially affecting children
and young adults — are always a high pridiatythe Commission. Given the dangers that
concussions pose for young athletes engaged in spastessential that advertising for products
claiming to reduce the risk of thisjumy be truthfuland substantiated.
Il. FTC AUTHORITY

The Commission strives to protect consusngsing a variety of means. First and
foremost, the agency enforces Section thefFTC Act, 15 U.S.C. § 45, which prohibits
deceptive or unfair acts orgmtices. The Commission alsointains a robust consumer and
business education program, and works closely sétfiregulatoryentities, such as the Council
of Better Business Bureau’s Adtising Self-Regulatory Council.

In interpreting Section 5, the Commissiors ltietermined that a representation, omission,
or practice is deceptive if (1) it is liketp mislead consumers acting reasonably under the
circumstances; and (2) it is matdrithat is, likely to affectansumers’ conduct or decisions with

respect to the product at issu&Vhen the Commission consit whether an advertisement

! This written statement represents theng of the Federal Trade Commission. My oral

presentation and responses to questions ar@ewnyand do not necessarily represent the views
of the Commission oof any Commissioner.

2 FTC Policy Statement on Deception, appendedifddale Assocs., Inc., 103 F.T.C. 110,
174 (1984). An act or practice is unfair if it caueess likely to cause iary to consumers that
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violates the FTC Act’s prohibition against deceptithe first step is to determine the messages
that the ad is likely to conveg consumers. The Commissi@oks at the advertisement’s “net
impression,” based on all of its elements; ddgertiser is respondéfor all reasonable
messages, whether express or implied.

The next step is to determine whetherge claims are false or misleading. The
Commission does not test produfds safety or efficacy. It des, however, require that the
advertiser have a reasonable basis for all dilbgclaims reasonably conveyed by the ad at the
time it makes those claims. The Commission exantmespecific facts of a case to determine
the type of evidence that will t=fficient to support the claith.However, when the claims at
issue involve health and safethe advertiser must havempetent and reliable scientific
evidence substantiating those olai Moreover, if the adverésrepresents that it has a
particular level of substantiat for its claims — for example, the advertisement says that
“clinical tests prove” th product works — it must havelaast the level of substantiation
specified in the advertisemeht.

1. FTC LAW ENFORCEMENT EFFORTS

As awareness of the danger of concussiosgghawn and parents, in particular, have

become more concerned abouttpcting their children from #se brain injuries, sporting goods

manufacturers have begun nradkiconcussion protection clairffe an increasing array of

is (1) substantial; (2) not outweighed by countemgibenefits to consumers or to competition;
and (3) not reasonably avoidable by conswieemselves. 15 U.S.C. § 45(n) (19%BEe also
FTC Policy Statement on Unfairness, appendddttbHarvester Co., 104 F.T.C. 949, 1070
(1984).

3 See Pfizer, Inc., 81 F.T.C. 23 (1972}ee also FTC Policy Statement Regarding
Advertising Substantiation, appendedtmmpson Medical Co., 104 F.T.C. 648, 839 (1984),
aff’d, 791 F.2d 189 (D.C. Cir. 1986).

4 Removatron Int’l Corp., 111 F.T.C. 206 (19883ff’d, 884 F.2d 1489 (1st Cir. 1989).
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products. Accordingly, in recent years, thar@aission has scrutinized concussion protection
claims made for a variety of products, inchuglifootball helmets, jawwrotectors, and related
products.

In August 2012, the Commission announced a sedtht with the marketers of the Brain-
Pad mouth guard. The Commission’s complaint allegeattBrain-Pad, Inc. and its president
lacked a reasonable basis for their claims Bratn-Pad mouth guards reduced the risk of
concussions, especially those caused by lower jayacis, and that they thdalsely claimed that
scientific studies proved thdtdse mouth guards did so. The fi@ader in that case prohibits
the Respondents from representing that any mguard or other equipment used in athletic
activities to protect the brain will reduce the rigkconcussions, unlessaihclaim is true and
substantiated by competent and reliable scierdifidence. The Order also prohibits them from
misrepresenting the results of any tests oristudn such products, afrdm misrepresenting the
health benefits of such products. As the Doedf the FTC’s Bureau of Consumer Protection
noted when the settlement was announced, “Ngudards can help to shield a person’s teeth
from being injured, and some can reduce impactdddwer jaw. But it's a big leap to say these
devices can also reduce the riskcohcussions. The scientific eeiace to make that claim just
isn’t adequate®

When the Brain-Pad Order became finaNiovember 2012, Comission staff sent out
warning letters to nearly 20 otheanufacturers of sports equipmesdvising them of the Brain-

Pad settlement and warning them that timéght be making deceptive concussion protection

° Brain-Pad, Inc., FTC Dkt. No. C-4375 (2012) (conserdyailable at
http://www.ftc.gov/enforcement/casespeedings/122-3078rain-pad-inc.

6 Press Release, FTC, Settlement with FPrGhibits Marketer Brain-Pad, Inc. from
Claiming that Its Mouthguards Can &®ee Risk of Concussions (Aug. 16, 20a2jilable at
http://www.ftc.gov/news-events/pss-releases/2012/08tsement-ftc-prohibits-marketer-brain-
pad-inc-claiming-its.



claims for their product§.FTC staff then monitored the bsites of these manufacturers,
working with them as necessary to modify therls on their sites and, in some cases, ensure
that necessary disclosures were clear and promi@ormission staff continues to survey the
marketplace for concussion risk reductionmisj and to alert advertisers who are making
potentially problematic claims @ur concerns and of the nefed appropriate substantiation for
any such claims.

Commission staff also investigated cossion reduction claims made by three major
manufacturers of football helmets: Riddeldsts Group, Inc., Schutt Sports, Inc., and Xenith,
LLC. Inthese matters, the staff determinedltse the investigationsithout taking formal
action, by which time all three companies disamntid potentially deceptvclaims from their
advertising, or had agreed to do’s@he letters closing these matters may be instructive as to the
types of concerns that these marketing claims may raise.

For example, Xenith, which the staff belieMead represented that its helmets were
significantly better than othdielmets at reducing the risk ofdim injury, agreed to remove from
its advertising references to results of plasveys and statements about reductions in the

occurrence of concussive episodes. Schutgse advertising had, angother things, showed

! See http://lwww.ftc.gov/system/fileattachments/press-relea$esapproves-final-order-
settling-charges-against-marketer-brain-padallegedly-deceptive-claims-its-mouthguards-
can-reduce-risk-concussiofgA129brainpadwarngletter.pdftemplate for warning letters).

8 Copies of the staff's closing lettexs the three companies are posted on the
Commission’s websiteSee Letter from Mary K. Engle to John E. Villafranco, Esq. (April 24,
2013),available at http://www.ftc.gov/siteslefault/files/documentsiasing_lettes/riddell-
sports-group-inc./13043@tdellvillafrancoltr.pdf; Letter fronMary K. Engle to Michael E.
Antalics, Esq. (April 24, 2013gvailable at
http://www.ftc.gov/sites/defdt/files/documents/cloeg_letters/schutt-sports-
inc./130430schuttatalicsltr.pdfetter from Mary K. Engle t&heryl M. Bourbeau, Esq. (April
24, 2013, available at http://www.ftc.gov/sites/default/fls/documents/closing_letters/xenith-
llc/130430xenithbourbeaultr.pdf.



the company’s helmets performing better thamgeting helmets in impact absorption tests,
agreed: to remove from its website a statdrtteat all of the company’s helmets “are designed
with the intent to reduce the risk of concussions’change how it presented the results of those
impact absorption tests; and to accompany anesentations that Schutt helmets absorb impact
better than competing helmetghva clear and conspicuoussdiosure that better impact
absorption has not been shown to be correlated with reduced risk of conéussion.

The staff's investigation into Riddell's adwising focused on the company’s claims that
research proved that Riddell Revolution® varsity youth football helmets reduced the risk of

concussion by 31% compared to “traditional” helm



The authors acknowledged that thiatistically significant differese in age “may have played a
role in the higher incidence of concussiseen in the traditional helmet.”

The staff concluded that these limitationg&so significant thathey precluded a
finding that the Revolution® helmet itself waspensible for the difference in the concussion
rates experienced by the two grogbplayers and, therefore, théie study did not substantiate
Riddell’s claim that Revolution® varsity footb&elmets reduce concsisns or the risk of
concussion by 31% compared to other varsityfalbthelmets. Furthermore, because the study
only included high school players wearing Revolutioragsity helmets, the staff concluded that
it did not substantiate Ridd&Iclaim that Revolution®outh football helmets reduce
concussions or the risk of concussion by 3d@mpared to other youth football helmets.

Nonetheless, the staff decided notéoammend enforcement action against Riddell
based on a number of factors, including the flaat Riddell had discontinued use of the 31%
claim!! and that subsequent testing conducted bgaechers at Virginia Polytechnic Institute
and State University (Virginia Tech) appeatedhow that Revolution varsity helmets did
perform better than Riddell’'s own “traditiondielmet, the VSR-4, in reducing concussion risks
attributable to one of the major causeshefise brain injurieflinear acceleration'f
IV. CONCLUSION

Sports are a strong and endgrihread in the fabric of owmation. The long-term health

implications of concussions are a serious eomchowever, as are misleading claims that

1 Although cessation of the conduct at issue dmgdar the Commission from bringing an
enforcement action under Section 5, it is a fattieragency can consider in deciding how to
exercise its prosetarial discretion.

12 See Press Release, Virginia Tech ColleféEngineering, Virginia Tech Announces
Football Helmet Ratings for Redag Concussion Risk (May 10, 201ayailable at
http://www.eng.vt.edu/news/virginia-tecim@ounces-football-helet-ratings-reducing-
concussion-risk.



particular products reduce the risk of cossion. Accordingly, the Commission plans to
continue monitoring the market for products nmakihese claims, to ensure that advertisers do
not mislead consumers about their products’ cdipab or about the science underlying them.
At the same time, we are mindful of the neettéad carefully, so a&s avoid inadvertently
chilling research or impeding the developmeinbew technologies and products that truly do
provide concussion protection.

The Commission appreciates the Committee’sésten this very important area, as well
as this opportunity to discuss our agency'’s efftwtensure that theformation being provided

to consumers — in particular, to the parentganing athletes — is truthif and not misleading.

13 Indeed, the Riddell closing lettnoted that the staff disagd only with Riddell’s use of
the Neurosurgery results as the basis fannigualified concussion protection claims for
Revolution® helmets, but not with Riddell'#@mpt to develop a better helmet or with the
underlying research condudtby the authors of thdeurosurgery article.



