


INTERVIEW WITH CHAIRWOMAN EDITH RAMIREZ*

By Ronan P. Harty

What are the principal items on your competition agenda as Chairwoman?

| have focused on the healthcare and technology sectors since | first joined
the Commission in 2010, and those sectors continue to be a priority for me as
Chairwoman. As is well known, these have been important priorities for the

Commission for many years. Let me say a few words about each area.



in this sector are more likely to compete on the basis of new products and



information to conduct industry studies, and last fall the Commission voted
unanimously to issue a Federal Register Notice seeking comment on a proposed
PAE study focusing on the economic costs and benefits of PAE activity. We are
completing our analysis of the nearly 70 comments we received and will soon be
seeking OMB approval to proceed with the proposed study. The Commission is
uniquely positioned to expand the empirical picture on the costs and benefits of
PAE activity. We have a talented and dedicated team of lawyers and economists

working on this study, and | am excited about moving forward with it.

While the Commission has always been active when it comes to hospital
mergers, we are also seeing challenges to physician acquisitions, for example
the Reno consent last year and the St. Luke’s litigation. Do you anticipate
continued active enforcement in this area? Many of these types of
acquisitions (physician acquisitions) do not meet HSR thresholds. So, how do
you ensure that you are able to review such acquisitions?

The FTC will continue to carefully review all types of combinations
between healthcare providers. As I’ve already noted, we have good evidence that
mergers between providers that enhance market power can increase costs and
reduce quality and access to healthcare services. While these acquisitions can
also generate efficiencies, where we have evidence that a merger is likely to
enhance market power, parties must be able to verify any efficiency claims and
show that the efficiencies are merger-specific and of a character and magnitude
that would outweigh any likely anticompetitive effects in the relevant market.

In the St. Luke’s case, the court carefully considered whether efficiencies
provided a defense to the Commission’s challenge and concluded they did not.
St. Luke’s acquisition of the Saltzer Medical Group would have combined the
largest provider of adult primary care services in Nampa, Idaho with its closest

rival in a very concentrated market. The parties claimed that the merger would






program about a decade ago. Retrospectives that focus on remedies, particularly
whether divestitures are effective in restoring the competition lost through an
otherwise anticompetitive transaction, can also help improve merger enforcement.
The Commission’s divestiture policies today are grounded in part on what we

learned from our 1999 divestiture study.

At the same time, merger retrospectives are resource intensive, and it is
not easy to design a study that provides us with unbiased answers to the relevant
enforcement questions. But good retrospectives can make us a more effective

agency and | am working with our Bureaus to identify possible projects.

What are your views on potential competition? Typically, we see potential
competition cases in the pharma and medical device industries but the FTC
recently obtained an enforcement action in the Nielsen/Arbitron matter.
Does that signal that we are likely to see more potential competition cases in
the future?

| think Nielson/Arbitron can be seen as an example of the Commission’s
commitment to promoting competition in the high-tech sector. We challenge
mergers where the evidence provides us with a sound basis to believe that
competitive harm is likely, and that was the case in Nielson/Arbitron. Internal
documents and statements from the parties showed that the parties had each
invested significant time and resources to develop an audience measurement
product that covered multiple platforms and were beginning to offer them to
customers. There was broad consensus among media companies and advertisers
that Nielsen and Arbitron were the two firms best positioned to develop a cross-
platform measurement product in the foreseeable future that would satisfy
emerging demand. The evidence also showed that these products would likely
compete directly for business. Taken together, the evidence provided ample
reason to believe the transaction was likely to harm competition, and | was very

comfortable supporting a challenge and settlement in that matter.



alwavio

We have seen a number of transactions in recent years in the IT sector
involving the sales of large patent portfolios. Is there something unique about
the Section 7 analysis when the buyer is a patent assertion entity?

We apply the same basic analytic tools and economic principles to
evaluate mergers irrespective of the business models of the transacting parties.
As always, we are concerned with transactions that enhance market power or
facilitate the exercise of market power. In a situation involving the acquisition of
a large patent portfolio, the relevant question under Section 7 would be whether
the transfer is likely to enhance market power.

For example, with regard to the upstream technology market, we would
want to understand whether the transaction combined important substitute patents,
and whether there were any merger specific efficiencies associated with the
combination. We would also ask if the patents at issue are important to
competition in one or more downstream markets, and, if so, whether the buyer’s
incentives to license those patents are likely to differ from those of the seller post-
acquisition and how that change would be likely to affect downstream
competition. The downstream product market analysis would follow the same
basic framework we apply to other vertical mergers, such as the GE/Avio

transaction earlier this 1 1.ear.



stop anticompetitive portfolio acquisitions by PAEs. However, it is also
important to understand that antitrust cannot provide a solution to some of the
broader competition policy risks that may be associated with PAE acquisitions.
To reduce the threat of patent hold-up more broadly throughout the marketplace,

policymakers should continue to pursue reforms that improve the patent system.

Much has been said about Section 5 and there appears to be a clamoring
from the bar and others for guidance on what is commonly called the
Commission’s “standalone” Section 5 authority. Does the Commission plan
on issuing a policy statement on Section 5? Why or why not?

The Commission is clearly engaged on this issue and several of us have
explained our views publicly. 1 favor developing Section 5 enforcement
principles using a common law approach. Congress deliberately drafted Section 5
broadly to provide the agency with the administrative flexibility to address unfair
methods of competition that would have been difficult to define adequately in
advance and that would necessarily change over time with economic learning and
an evolving competitive landscape. Courts have successfully developed the
contours of both the Sherman and Clayton Acts using a case-by-case approach,

and | believe the Commission can and should follow that approach for Section 5.

While | recognize that a predictable enforcement environment promotes
economic growth, an enforcement policy that places too much weight on certainty
has economic costs as well. As | noted in a speech | gave at a recent symposium
at GMU, an approach that is excessively concerned about over-enforcement does
not serve the marketplace as whole. While erring on the side of under-
enforcement may provide certainty to incumbents, it can impose a great deal of
uncertainty on nascent rivals seeking to challenge a dominant firm or business

model.

In my view, our enforcement actions themselves provide useful guidance
for the business community. Our most recent cases show that the Commission
will challenge conduct that courts may conclude falls outside the scope of the

Sherman Act, but only where we have reason to believe the conduct is likely to
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cause harm to competition and where the harm outweighs cognizable efficiencies.
We applied this very familiar rule of reason approach in our Google/MMI and
Bosley actions last year, and it is the standard that | think ought to be applied in

future actions.

You were in Beijing recently to meet with MOFCOM. What is your
impression of the way in which China is handling merger reviews? Is there
anything you would like to see them change?

We have followed the evolution of MOFCOM’s merger review process
with great interest. The FTC, together with the Department of Justice, provided
MOFCOM with input on the merger provisions of the draft Anti-Monopoly Law
through the consultation process prior to adoption of the law in 2007. We have
been in regular contact since that time regarding implementation, and even more
so since 2011 when we entered into a Memorandum of Understanding with
MOFCOM and the other two Chinese competition agencies. | am impressed that,
in just over five years, MOFCOM’s Antimonopoly Bureau has built the capacity
to analyze complex merger issues with skill. AMB staff are diligent and appear

eager to learn from the experiences of enforcers around the world.
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allow MOFCOM to focus its resources on those mergers that pose genuine

competitive concerns.

| am also concerned about the role that industrial policy plays in
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helped bring our approaches to merger policy and practices closer. We also
continue to strengthen case cooperation and coordination to reach compatible
results on individual cases of mutual interest. Thermo Fisher/Life Technologies is
a recent example of a case in which we cooperated with antitrust agencies in
many jurisdictions, including Australia, Canada, China, the European Union,
Japan, and Korea to reach compatible results on a global scale. We have also

been active with technical assistance to a broad array of young agencies.

The FTC remains committed to working towards even greater
convergence of competition policy and practice internationally, and we look

forward to working with the Antitrust Section and others to do so.

Justice Brandeis once said, “You can judge a person better by the books on
his shelf than by the clients in his office.” What books have you been reading
recently?

| hope Judge Brandeis would view me as a good commissioner, as my
daily reading mainly consists of staff memos, white papers and case law. | wish |
had time to read more widely and am always on the lookout for good books. The
last book | read was La Sombra del Viento by Spanish author Carlos Ruiz Zafén,
which I thoroughly enjoyed. I’m about to start Quiet by Susan Cain, which | am
looking forward to reading. It was recommended to me a while ago, and | was
finally prompted to buy it after listening to Cain speak at the HLS “Celebration
60” conference last fall. Another book that | hope to get to soon is Thanks for the
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