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When Congress passed the FTC �$�F�W���L�Q���������������L�W���G�L�G�Q�¶�W���M�X�V�W���F�U�H�D�W�H���D���Q�H�Z���D�J�H�Q�F�\�����,�W���F�U�H�D�W�H�G��
new law for that agency to enforce. Section 5 of the Act provides that �³�X�Q�I�D�L�U���P�H�W�K�R�G�V���R�I��
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conduct that would not necessarily run afoul of the Sherman Act. We now call these 

https://www.ftc.gov/sites/default/files/documents/cases/2006/08/060802rambusconcurringopinionofcommissionerleibowitz.pdf
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https://www.ftc.gov/sites/default/files/documents/public_events/section-5-ftc-act-competition-statute/transcript.pdf
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competition,�  ́�³unfair,�´���D�Q�G the �³tendency to harm competitive conditions.�  ́We also identify the 

types of justifications the Commission will and will not consider, in accordance with the relevant 

case law.  

 

Inasmuch as the policy statement does not neatly set out a bounded list of prohibited 

�S�U�D�F�W�L�F�H�V�����W�K�L�V���I�R�O�O�R�Z�V���&�R�Q�J�U�H�V�V�¶�V���G�H�V�L�J�Q�����/�D�Z�P�D�N�H�U�V���R�S�W�H�G���D�J�D�L�Q�V�W���D pre-specified list of 

proscribed tactics because they knew that such a list would quickly become outdated. Congress 

instead tasked the FTC with concretizing the meaning of �³unfair methods of competition�  ́


