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On February 26, 2024, the Commission issued a Complaint against Respondents charging 
that their proposed merger violated Section 7 of the Clayton Act and Section 5 of the FTC Act. 
The Complaint alleged, among other things, that the contemplated divestiture to C&S would be 
inadequate to mitigate the harm from the lost competition between Respondents, forcing the 
American public to bear the costs of any failure. E.g., Compl. ¶¶ 11, 86–98. 

In March 2024, Respondents submitted their Answers to the Complaint. Kroger’s Sixth 
and Albertsons’ Ninth affirmative defenses asserted that the Commission’s claims are barred 
“because divestitures will eliminate any purported anticompetitive effects.” Respondents’ 
Answers elsewhere made claims about the efficacy of the proposed divestiture to C&S. See, e.g., 
Albertsons Answer at 3; Kroger Answer at 2–3. Although Respondents in their Answers denied 
that the divestiture to C&S as originally proposed was inadequate, on April 22, 2024, they 
amended their divestiture agreement with C&S, increasing the number of divested stores and 
adding other assets. According to Respondents, the primary goal of the revised divestiture 
package was to respond to arguments raised by the Commission and state attorneys general in 
litigation. Opposition at 3. 

In discovery, Complaint Counsel sought documents concerning the negotiation and 
development of the revised divestiture package. Respondents produced some requested 
documents but asserted privilege over many others. Complaint Counsel moved to compel 
Respondents’ production of various categories of documents related to the negotiation of the 
revised divestiture agreement, including communications between non-lawyer executives of 
Respondents and C&S. Chief Administrative Law Judge Chappell (the “ALJ”) denied the 
motion. In a June 11, 2024 order, the ALJ ruled that Respondents sufficiently demonstrated that 
the withheld negotiation documents were “protected by the attorney-client privilege, the attorney 
work product doctrine, and/or the common interest doctrine.” Order Den. Compl. Counsel’s Mot. 
to Compel Production of Docs. and Revised Privilege Log at 5. Observing that the purpose of the 
renewed negotiation was to “structure a transaction that could be defended against the pending 
litigation and could be consummated,” the ALJ found that the parties “shared the common goal 
of executing a divestiture package that would enable the parties to prevail in litigation and close 
the transaction.” Id. at 4–5 (quotation omitted). 

Complaint Counsel did not seek interlocutory review by the Commission of the ALJ’s 
privilege ruling but, on July 15, 2024, filed the present Motion to Strike. Complaint Counsel’s 
motion argues that, given Respondents’ privilege claims and the ALJ’s ruling, they are unfairly 
precluded from testing Respondents’ defenses. Complaint Counsel invoke the so-called sword-
and-shield doctrine, asserting that “parties in litigation may not abuse the privilege by asserting 
claims the opposing party cannot adequately dispute unless it has access to the privileged 
materials.” Motion to Strike at 8 (quoting Bittaker v. Woodford, 331 F.3d 715, 719 (9th Cir. 
2003)). Complaint Counsel point out that Respondents’ Answers state that the divestiture “would 
eliminate any purported anticompetitive effects” of the merger and “address any competitive 
concerns” and that C&S would “receive the assets necessary to ensure its success.” Id. at 3 
(quoting Kroger Answer at 27 and Albertsons Answer at 3). However, citing privilege, 
Respondents withheld thousands of documents concerning the negotiation of the amended 
divestiture agreement and instructed deposition witnesses not to answer questions about, among 
other things, asset selection, C&S’s requests, analyses of the proposed packages, whether the 
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Accordingly, 

IT IS HEREBY ORDERED that Complaint Counsel’s Motion to Strike Kroger’s Sixth 
and Albertsons’ Ninth Affirmative Defenses is DENIED, without prejudice to Complaint 
Counsel’s ability to seek relief from the Administrative Law Judge for any unfairness that 




